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APPEALFROM THE ILLINOIS POLLUTION CONTROLBOARD
TO THE APPELLATE COURT OF ILLINOIS

FOR THE THIRD JUDICIAL DISTRICT

MICHAEL WATSON, )
)

Petitioner, ) No. PCB03-134
)

vs. ) (Pollution ControlFacility SittingAppeal)
)

COUNTY BOARD OF KANKAKEE ) ConsolidatedWith PCB03-125,03-133,
COUNTY, ILLINOIS andWASTE ) 03-135)
MANAGEMENT OF ILLINOIS, INC., )

)
Respondents. )

NOTICE OF FILING

TO: SeeAttachedServiceList

PLEASE TAKE NOTICE that on the 18th day of November,2003,we filed with the Illinois
Pollution Control Board, the attachedPetitionerMichael Watson’sPetition for AppellateReview of
Orderof the Illinois Pollution Control Board, copies of which are attachedhereto and servedupon

U.

QUERREY& HARROW, LTD.

By: 6
Attorney for Petitioner

David E. Neumeister,Atty No. 620454
JenniferJ. SackettPohlenz,Atty No. 6225990
Querrey& Harrow, Ltd.
175 WestJacksonBoulevard
Suite 1600
Chicago,Illinois 60604
(312)540-7000

Prinied on Recycled Paper



PROOF OF SERVICE
I, Julia Crews,a non-attorney,on oathstatethat I servedthe foregoingNotice of Filing, along with

copiesof document(s)setforth in this Notice,on thefollowing partiesandpersonsattheirrespectiveaddresses
and/orfax numbers,asstatedbelow,this

18
th day ofNovember,2003,by or before thehour of 4:30 p.m. in the

mannersstatedbelow:
Via U.S. Mail
Donald Moran
Pedersen& Houpt
161North Clark Street
Suite 3100
Chicago, IL 60601-3242
Fax: (312)261-1149
Attorney for WasteManagementof Illinois, Inc.

Via U.S. Mail
George Mueller
George Mueller, P.C.
501 StateStreet
Ottawa, IL 61350
Fax: (815) 433-4913
RepresentingPetitionerin PCB03-133

Via U. S.Mail
Leland Milk
6903 S. Route45-52
Chebanse,IL 60922-5153
InterestedParty

Via U.S. Mail
Charles Helston
Richard Porter
Hinshaw & Culbertson
100 Park Avenue
P.O. Box 1389
Rocklord, Illinois 61105-1389
Fax: (815) 490-4901
RepresentingKankakeeCountyBoard

Via HandDelivery (Original and9 copies(10 total))
Illinois Pollution Control Board
Clerk’s Office
JamesR. Thompson Center, Ste. 11-500
100 W. Randolph Street
Chicago,IL 60601

Via U.S.Mail
L. Patrick Power
956North Fifth Avenue
Kankakee, IL 60901
Fax: (815) 937-0056
RepresentingPetitionerin PCB 03-125

Via U.S. Mail
ElizabethS.Harvey,Esq.
Swanson,Martin & Bell
One IBM Plaza, Suite2900
330 North Wabash
Chicago,IL 60611
Fax: (312) 321-0990
RepresentingKankakeeCountyBoard

Via U.S. Mail
BradleyP.Halloran
Illinois Pollution Control Board
JamesR. ThompsonCenter, Ste. 11-500
100W. Randolph Street
Chicago,IL 60601
HearingOfficer

Julia Crews

Via U.S. Mail
Kenneth A. Leshen
One Dearborn Square
Suite550
Kankakee, IL 60901
Fax: (815) 933-3397
RepresentingPetitionerin PCB 03-125

Via U. S. Mail
Patricia O’Dell
1242 Arrowhead Drive
Bourbonnais, IL 60914
InterestedParty

Via U.S.Mail
Keith Runyon
1165Plum Creek Drive
Bourbonnaise,IL 60914
Fax: (815)937-9164
Petitionerin PCB 03-135

Printedon RecycledPaper
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APPEAL FROM THE ILLINOIS POLLUTION CONTROL BOARD ~ 1 8 2~Q3
TO THE APPELLATE COURT OF ILLINOIS ~ ~

FOR THE THIRD JUDICIAL DISTRICT ~-~1~ ILLINOIS
Pollution Control Board

MICHAEL WATSON, )
)

Petitioner, ) No. PCB 03-134
)

vs. ) (Pollution Control Facility Sitting Appeal)
)

COUNTY BOARD OF KANKAKEE ) ConsolidatedWith PCB 03-125,03-133,
COUNTY, ILLINOIS and WASTE ) 03-135)
MANAGEMENT OF ILLINOIS, INC., )

)
Respondents. )

PETITION FOR APPELLATE REVIEW OF ORI~ER
OF THE ILLINOIS POLLUTION CONTROL BOARD

Petitioner, MICHAEL WATSON (“Watson”), by and through his attorneys, QUERREY &

HARROW, LTD., herebypetitionsthis Court for review of part of the ordersof the Illinois Pollution

Control Board of August7,2003 and October16, 2003 that found: (1) that Michael Watsonwas a non-

citizen petitionerandthereforeresponsiblefor the costof certification of the record before the Pollution

Control Board; and (2), that Rule 39.2(b) of the Illinois EnvironmentalProtectionAct doesnot require

actual receiptof notice by a property owner in order to perfect service of notice underthat rule. The

Pollution Control Board madethosefindings in its orderof August7, 2003 and deniedWatson’smotion

to reconsiderthosefindings on October16, 2003. ThoseordersareattachedasGroup Exhibit 1 hereto.

RespectfullySubmitted,
PETITIONERMICHAEL WATSON

By: ~ ~
Oneof hisAttorneys

DavidE. Neumeister
JenniferJ. SackettPohlenz
QUERREY & HARROW, LTD.
175 W. Jackson,Suite1600
Chicago,Illinois 60604
(312)540-7000
Attorneysfor Michael Watson
Doc. No. 869676

Printedon RecycledPaper
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CITY OFKANKAKEE,

Petitioner,

V.

Respondents.

ILLINOIS POLLUTION CONTROLBOARD
October16,2003

)
)
)
)

COUNTY OFKANKAKEE, COUNTY
BOARD OFKANKAKEE, andWASTE
MANAGEMENT OFILLINOIS, INC.,

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, iNC.,

MERLIN KARLOCK,

Petitioner,

V.

Respondents.

)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)

FOB 03-125
(Third-PartyPollutionControlFacility
Siting Appeal)

FOB 03-133
(Third-PartyPollution ControlFacility
Siting Appeal)

MICHAEL WATSON,

Petitioner,

V.

COIJT’4TY OF KANKAKEE, COUNTY
BOARD OFKANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

)
)
)
)
I

)
)
)
)
)
)

FOB03-134
(Third-PartyPollutionControlFacility
Siting Appeal)

Respondents.
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KEITH RUNYON, )
)

Petitioner, )
)

V. ) PCB 03-135
) (Third-PartyPollution ControlFacility

COUNTYOF KANKAKEE, COUNTY ) Siting Appeal)
BOARD OFKANKAKEE, andWASTE )
MANAGEMENT OFILLINOIS, [NC., )

)
Respondents. )

ORDEROFTHE BOARD (byG.T. Girard):

On September8, 2003,petitionerMichaelWatson(Watson)filed amotion askingthe
Boardto reconsiderportionsofthe Board’sAugust7, 2003 opinionandorder. TheCountyof
Kankakee(County)filed a responseto Watson’smotionon September23,2003,andWaste
Managementof Illinois (WasteManagement)filed responsesto Watson’smotion on
September24, 2003. On October10, 2003,Watsonfiled a motion for leaveto file areply to the
CountyandWasteManagement’sresponses.TheBoardgrantsthemotionfor leaveto file a
reply.

On September12, 2003,WasteManagementfiled amotionaskingtheBoardto
reconsidertheBoard’sAugust7, 2003 opinionandorderandon September15, 2003,Waste
Managementfiled a motionto submitcorrectedpages. TheBoardwill grantthemotion to
submitcorrectedpages. On September25, 2003,Merlin Karlock filed a responseto Waste
Management’smotion. On September26, 2003, the Countyfiled a responseandWatsonfiled a
response.

August7, 2003BoardOpinion andOrder

On August7, 2003, theBoarddeterminedWasteManagementfailed to properlynotif~’
all landownerspursuantto Section39.2(b)ofthe EnvironmentalProtectionAct (Act) (415 ILCS
5/39.2(b) (2002)),and,therefore,theCounty lackedjurisdictionto reviewthesitingapplication.
SincetheCounty lackedjurisdiction,theBoardvacatedthedecisionby theKankakeeCounty
Boardgrantingsiting for the expansionofthe facility ownedandoperatedby Waste
Management.TheBoardalso foundthatpursuantto Section39.2(n)of theAct (415ILCS
5/39.2(2002))Watsonwasresponsiblefor payingfor thepreparationoftherecordon appeal.

DISCUSSION

In ruling on amotionfor reconsideration,the Boardwill considerfactorsincludingnew
evidenceorachangein thelaw, to concludethat the Board’sdecisionwasin error. 35 Ill. Adm.
Code101.902. In CitizensAgainstRegionalLandfill v. CountyBoardofWhiteside,PCB93-
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156 (Mar. 11, 1993),we observedthat “the intendedpurposeofa motionforreconsiderationis to
bring to the court’s attentionnewlydiscoveredevidencewhichwasnot availableatthe timeof
hearing,changesin thelaw or errorsin the court’spreviousapplicationoftheexistinglaw.”
Korogluyanv. ChicagoTitle & TrustCo., 213 Ill. App. 3d 622, 627, 572 N.E.2d1154,1158 (1st
Dist. 1992). Neitherthe motionfiled by Watsonnorthe motion filed by WasteManagement
presentnew evidenceor a changein the law thatwould indicatethattheBoard’sdecisionwas in
error. Therefore,both motionsto reconsideraredenied.

IT IS SO ORDERED.

Section4 1(a)ofthe EnvironmentalProtectionAct providesthat final Boardordersmay
beappealeddirectlyto the Illinois AppellateCourtwithin 35 daysaftertheBoardservesthe
order. 415ILCS 5/31(a) (2002));seealso35 Ill. Adm. Code l01.300(d)(2),101.906,102.706.
Illinois SupremeCourtRule335 establishesfiling requirementsthatapplywhenthe Illinois
AppellateCourt,by statute,directlyreviewsadministrativeorders. 172 Ill. 2d R. 335. The
Board’sproceduralrulesprovidethatmotions for theBoardto reconsiderormodify its final
ordersmaybe filed with the Boardwithin 35 daysafter theorderis received.35 Ill. Adm. Code
10 1.520;seealso 35 Ill. Adm. Code 101.902, 102.700,102.702.

I, Dorothy M. Gunn,Clerk oftheIllinois PollutionControl Board,certify that theBoard
adoptedthe aboveorderon October16,2003,by avoteof 7-0.

DorothyM. Gunn,Clerk
Illinois PollutionControl Board



ILLINOIS POLLUTION CONTROL BOARD
August7, 2003

CITY OF KANKAKEE, )
)

Petitioner, )
)

v. ) PCB 03-125
) (Third-PartyPollution ControlFacility

COUNTY OF KANKAKEE, COUNTY ) Siting Appeal)
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC., )

)
Respondents. )

MERLIN KARLOCK, )
)

Petitioner, )
)

v. ) PCBO3-133
) (Third-PartyPollutionControlFacility

COUNTY OF KANKAKEE, COUNTY ) Siting Appeal)
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC., )

)
Respondents. )

MICHAEL WATSON, )
)

Petitioner, )
)

v. ) PCB 03-134
) (Third-PartyPollutionControlFacility

COUNTY OF KANKAKEE, COUNTY ) Siting Appeal)
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC., )

)
Respondents. )
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KEITH RUNYON, )
)

Petitioner, )
)

v. ) PCBO3-135
) (Third-PartyPollutionControlFacility

COUNTY OF KANKAKEE, COUNTY ) SitingAppeal)
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLiNOIS, INC., )

)
Respondents. )

KENNETHA. LESHENAND L. PATRICK POWER APPEAREDON BEHALF OF CITY OF

KANKAKEE;

GEORGE MUELLER OF GEORGE MUELLER, P.C. APPEARED ON BEHALF OF MERLIN
KARLOCK;

JENNIFERJ. SACKETT POHLENZ AND DAVID J. FLYNN OF QUERREY& HARROW,
LTD. APPEAREDON BEHALF OF MICHAEL WATSON;

KEITH RUNYON APPEAREDON BEHALF OF HIMSELF;

RICHARD S. PORTEROF HINSHAW & CULBERTSONAND ELIZABETH S. HARVEY
OF SWANSON,MARTIN & BELL APPEAREDON BEHALF OF THE COUNTY OF
KANKAKEE; and

DONALD J. MORAN OF PEDERSEN & HOUPTAPPEAREDON BEHALF OF WASTE
MANAGEMENT OF ILLINOIS, INC.

OPINION AND ORDEROF THE BOARD (by G.T. Girard):

Thepetitionersin eachof theseconsolidatedcasesfiled separateappealsofa January31,
2003 decisionby theCountyof Kankakee(County)to site apollutioncontrol facility ownedand
operatedby WasteManagementof Illinois, Inc. (WasteManagement).As discussedin the
opinionbelowtheapplicant,WasteManagement,failedto properlynotify all landowners
pursuantto Section39.2(b)of theEnvironmentalProtectionAct (Act) (415 ILCS 5/39.2(b)
(2002)),and,therefore,the Countylackedjurisdictionto reviewthe siting application. Sincethe
Countylackedjurisdiction,theBoardvacatesthedecisionby the KankakeeCountyBoard
grantingsiting for theexpansionofthefacility ownedandoperatedby WasteManagement.
Finally, theBoardwill notdecidetheremainingissuesin this casebecausetheBoardfinds that
theCounty lackedjurisdictionto reviewthesitingapplication.
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PROCEDURAL HISTORY

OnFebruary25, 2003,City ofKankakee(City) filed apetitionaskingthe Boardto
reviewthe January31, 2003decisionof the County. On March3, Merlin Karlock(Karlock),
Michael Watson(Watson),andKeith Runyon(Runyon)all filed separatepetitionsaskingthe
Boardto reviewthe January31, 2003 decisionof theCounty. TheCountygrantedWaste
Management’sapplicationto sitea pollutioncontrol facility in KankakeeCounty. OnMarch 6,
2003,the Boardconsolidatedthe appealsandacceptedthemattersfor hearing.

OnApril 14, 2003,the Countyfiled the recordin thisproceeding.Hearingswereheld
beforeBoardHearingOfficer BradleyHalloranon May 5, 2003 andMay 6, 2003,in Kankakee.
OnJune2, 2003 andJuly 3, 2003,Watsonfiled a briefanda reply. On June2, 2003 andJuly 1,
2003,the City filed abrief andareply. RunyonandKarlockeachfiled abriefandreplyon June
2, 2003 andJuly 3, 2003,respectively.TheCountyandWasteManagementfiled a briefon June
23, 2003.’

PRELIMINARY MATTERS

Thereareseveralmotionspendingbeforethe Board. First, both the CountyandWaste
Managementfiled motionsseekingleaveto file briefs in excessof the pagelimits setforth in the
Board’sproceduralrulesat 35 Ill. Adm. Code 101.302(k). Giventhe complexityof thiscase,the
Boardgrantsthe motion.

The Countyalsofiled amotionon June23, 2003,seekingto strike the briefsof Watson
andKarlock. OnJuly 3, 2003,Karlock filed aresponseandon July 7, 2003,Watsonfiled a
response.The Countyarguesthat thebriefs shouldbe strickenbecausebothbriefs exceedthe
pagelimits set forth in the Board’sproceduralrulesandKarlock’sbrief was receivedby the
Countyafter the deadlinesetby the hearingofficer. TheBoarddeniesthemotion. Although
neitherbriefsoughtleaveof the Boardto file briefs in excessof thepagelimits setin the Board’s
proceduralrules,the Boardbelievesthat the briefs arenecessaryto assistin the complete
developmentof therecordbeforethe Boardin this complexcase.

On July 30, 2002,the County filed a motion to compelpaymentof record costs(Mot.).
OnAugust7, 2003,the Countywithdrew themotion to compelas to the City only. Therefore,
the Boardwill addressthemotion to compelas to Watsononly. On August4, 2003,Watson
filed a “Notice of Intentto File aResponse”to the motion to compel. In addition Waste
Managementhasfiled awaiverof the decisiondeadlineuntil September4, 2003 in this case.
The BoardappreciatesWatson’sdesireto respond,however,the Boardis notpersuadedof the
necessityto delaythedecisionin thiscaseso thatthe partiescan respondto the motion to

1TheCity’s briefwill becitedas“CityBr. at” andthe replywill be citedas “City Reply at”.
Watson’sbrief will be cited as“WatsonBr. at” andthereplywill be cited as “WatsonReply at”.
Karlock’s brief will be citedas “Karlock Br. at” andthe replywill becited as“Karlock Reply
at”. The County’sbriefwill be citedas“County Br. at” andWasteManagement’sbriefwill be
cited as“WMII Br. at”. The Countyrecordwill becitedas “C”.
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compel. As discussedbelow, thestatuteis clearandWatsonis responsiblefor payingashareof
the costsof preparingandcertifying therecordin this matter.

Section39.2(n)of theAct requiresthatpetitionersin a third-partyappealmustpayto the
Countythe costofpreparingandcertifyingtherecord. 415 ILCS 5/39.2(n)(2002); 35 Ill. Adm.
Code 107.306. The only exceptionin theAct andBoardrulesis thatcitizens’ groupsarenot
requiredto payfor thecostsof preparingandcertifying therecord. 415 ILCS 5/39.2(n)(2002);
35 Ill. Adm. Code 107.306.The CountyarguesthatbecauseWatsonis the ownerof United
Disposal,acompetingdisposalfacility, Watsonis not exemptunderSection39.2(n)of the Act
andmustpayaportionof the costs. Mot. at 3. The Countydid not assesscostsfor record
preparationagainstKarlockandRunyonbecausetheyarecitizens. Mot. at 1-2. The County
asksthe Boardto compelWatsonto paya portionof thecostsassociatedwith the preparationof
therecordon appeal. If Watsonfails to payhis shareof costs,the Countyasksthat the Board
dismissthe appealsof Watsonpursuantto Section39.2(n)of theAct (415ILCS 5/39.2(n)
(2002))andSection3-109of the Codeof Civil Procedure(735 ILCS 5/3-109(2002)).

The Board’sproceduralrulesstatethat“unlessunduedelayor materialprejudicewould
result” the Boardwill not decideamotionbeforethe expirationof 14 days. 35 Ill. Adm. Code
101.500(d). The Boardfinds thatunduedelaywill resultif the Boardfails to rule on this motion
in today’sorder. The Boardstatedin the March 6, 2003 orderthat “[p]etitionersmustpayto the
Countythe costof preparingandcertifying the record.” Section39.2(n)of theAct (415 ILCS
5/39.2(n)(2002))is unambiguousandrequiresnon-citizenpetitionersto bearthe costsfor
preparingandcertifying therecordon appeal.Therefore,the Boardreiteratesthe finding thatthe
Watsonas non-citizenpetitioners(C1271 at 65) mustpayfor the preparationof the County
record.

Watsonalso filed amotionto strikepublic commentsthreeandfour on June20, 2003.
OnJune23, 2003,the Countyfiled aresponseto the motion. The Boarddeniesthemotion to
strike.

STATUTORY BACKGROUND

Section40.1(b)of the Act provides:

If the countyboard. . . grantsapprovalundersection39.2 of this Act, a third
partyotherthanthe applicantwho participatedin the publichearingconductedby
the countyboard.. . maywithin 35 daysafter thedateon whichthe local siting
authoritygrantedsiting approval,petitiontheBoardfor ahearingto contestthe
approvalof the countyboard.... 415ILCS 5/40.1(b)(2002).

Section39.2(b)of the Act provides:

No laterthan 14 daysbeforethe dateonwhich the countyboardor governing
body of themunicipalityreceivesarequestfor site approval,the applicantshall
causewritten noticeof suchrequestto be servedeitherin personor by registered
mail, returnreceiptrequested,on the ownersof all propertywithin thesubject
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areanot solelyownedby the applicant,andon ownersofall propertywithin 250
feet in eachdirectionof the lot line of thesubjectproperty,saidownersbeing
suchpersonsor entitieswhichappearfromthe authentictaxrecordsof theCounty
in which suchfacility is to be located. 415ILCS 5/39.2(b)(2002).

FACTS

OnAugust 16, 2002,Waste Managementsubmittedanapplicationfor sitingapprovalto
the County. C43-44. The sitingapplicationwas for anexpansionof an existing 179-acresite
locatedat 6259SouthUS Route45/52,KankakeeCounty. Cl atCriterion 1, 1-1. The
expansionwould increasethe site to 664 acresincludinga 302-acredisposalsite. Cl atCriterion
1 at 1-1; Criterion 2 1-1, 3-1. The expansionincludesall of the existing 179acres. Cl at
executivesummary.

The applicationincludedanaffidavit indicatingthat DonaldJ. MoranrepresentingWaste
Managementservednotice“by certifiedmail, returnreceiptrequested,andby regularmail on
the ownersof all propertywithin 1,000feet in eachdirectionof the lot line of the subjectsite,
saidownersbeingsuchpersonsor entitieswhichappearfrom theauthentictaxrecordsof
KankakeeCounty... .“ Cl atTabA. Theapplicationindicatedthat Mr. RichardJ. Mebrer,Mr.
RobertKeller andMrs. BrendaKeller wereall servedby personalservice. Cl Tab A Exh. B.
Mr. Merlin Karlock was servedby regularmail. Id. Mr. MehrerandMr. andMrs. Keller were
all servedpersonallyby postingthenoticeon doorsof the domicilesat the addresslistedon the
authentictaxrecords. Id.

Siting hearingswereheldon the applicationfrom November18, 2002 throughDecember
6, 2002. C1244throughCl27l. At hearingsupplementalaffidavitsby Mr. Moranwere
submitted.C208—350. In thosefilings, theserviceon Mr. Karlock is shownto havebeen
accomplishedby certifiedmail andthereceiptsignedon July27, 2002. C219,229. The
supplementalaffidavit alsoindicatesthatserviceby certifiedmail wasattemptedon Mr. Mehrer,
who is deceased.C215,233. Furthermore,the returnreceiptfor Mr. Mehrershowshis address
crossedout anda forwardingaddressinserted. C233. The returnreceiptwassignedand
returnedto WasteManagement.Id.

The affidavits submittedathearingindicatethatnoticewas mailedto Mr. Keller by
certifiedmail returnreceiptrequested;however,the letterwas returnedunclaimed. C468-469.
Mrs. Keller wasnot notified by certifiedmail andthe recordcontainsno evidencethatacertified
letter wasmailedto Mrs. Keller. C127l at 144. Mr. RyanJonesattemptedto servethe notice
personallyat the addresslistedon the authentictax recordsfor Mr. andMrs. Keller (765 6000
SouthRoad). Mr. Jonesattemptedserviceon July 29, 2002,at6:13 p.m., on July 30, 2002,at
1:03 p.m., July 31,2002,at 2:34p.m. and8:40 p.m., andat 12:19 p.m. on August 1,2002.
C462, C1271 at7-12. Mr. Jonespostedthenoticeto both Mr. andMrs. Keller on August1,
2002,at765 6000SouthRoad. C464.

Mr. JonesandMr. andMrs. Keller all testifiedatthe sitinghearingbeforetheCounty.
SeeC1271at 1-136. On oneof Mr. Jones’attemptsto serveMr. andMrs. Keller awoman
answeredthe door, but refusedto give hername. C1271 at 10-11. Mr. Jonespostedthe notice
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usingpackingtapeon thesidedoorof the residence.C1271at 13. Mr. Jonesstatedthat
generallyhehas“the bestluckservingpeopleafter5 p.m.” as thatis whenmostpeopleare
home. C1271at24.

Mrs. Keller signedanaffidavit andtestifiedthatshedid not receivenoticeof the siting
hearings. C127l at61-81; C347,C624. Mrs. Keller works from 7 a.m.to 3:30p.m. andwasat
work on the daythat Mr. Jonesencounteredtheunidentified femaleatherhome. C 127159-60.
Mrs. KellerhadneverseenMr. Jonesandstatedthat heneverattemptedto serveher. C1271at
61. Mrs. Keller did not seeanoticepostedon her sidedooron August 1, 2002. C1271at73-74.
Mrs. Kellerat no timerefusedserviceof any documentattemptedto be servedby Waste
Management.C1271 at 93, C347,C624. Mrs. Keller did pickup acertified letter in March,
whenWasteManagementsentnoticesfor a prior siting applicationfiled in March2002. C1271
at62.

Mrs. Keller admittedthat herhusbandandsheknewMr. Watsonandherhusbanddrovea
truck for Mr. Watsonon occasion.C1271 at 63-67. Mr. Keller doesnot receivecompensation
for driving thetruck for Mr. Watson. Id. Mrs. Keller did not prepareher affidavit, which was
given to herby Mr. Watson. C1271 at 77-79. Mrs. Keller readtheaffidavit beforesigningthe
affidavit. C1271at 79. Mrs. Keller hadno discussionswith Mr. Watsonaboutthe affidavit
otherthanhis askingherto signthe affidavit. C1271 at 77-80.

Mr. Keller alsotestifiedandsignedanaffidavit. C1271 at 101-136,C348,C623. Mr.
Keller did not receivenoticeof the sitingapplication. Id. Mr. Keller worksfrom 7 a.m.until
3:30p.m. unlessthereis a largeorderandthenhe workslongerhours. Cl271 at 103. Mr. Keller
did not avoid serviceof the noticeapplicationandhe did not receivenotificationofaletterby
certifiedmail. C127l at 103, 121. Mr. Keller alsodid not preparehis affidavit andthe affidavit
was preparedat Mr. Watson’srequest.Cl27l at 111, 118-121, 127. Mr. Kellerreadthe
affidavit prior to signingthe affidavit. C1271 at 127.

Mr. Keller picks up mostof the family’s mail at apostoffice box. C1271 at 105- 108.
The mail receivedat 765 6000 SouthRoadis generallyjunk mail, but Mr. Keller goesthrough
the mail receivedthere. C1271 at 1061. Mrs. Keller doesnotpick up the mail eitheratthepost
office boxor atthemailbox locatedat 7656000 SouthRoad. C127l at 107. Thecertified letter
giving noticeof the applicationin Marchwas receivedat765 6000SouthRoadandMr. Keller
sentMrs. Keller to pick up the certifiedletter. C1271 at 107-108.

ISSUE

The Boardmust first determinewhetherthe noticerequirementsof Section39.2(b) of the
Act (415ILCS 5/39.2(b)(2002))weremet. Failureto meetthe strict noticerequirementsof
Section39.2(b)ofthe Act (415 ILCS 5/39.2(b)(2002))diveststheCountyBoardofjurisdiction
to hearthe matter. BrowningFerrisIndustriesof Illinois v. PCB, 162Ill. App. 3d 801,805, 516
N.E.2d804, 807(5th Dist. 1987); Ogle CountyBoardv. PCB,272 Ill. App. 3d 184, 649 N.E.2d
545 (2ndDist 1995)(Qgle County). A jurisdictionaldefectis dispositiveof acaseab initio.
Illinois PowerCo.v. PCB, 137 Ill. App. 3d 449,484 N.E.2d898(4th Dist. 1985);KaneCounty
Defenders,Inc. v. PCB, 139 Ill. App. 3d 588, 487N.E.2d743 (2nd Dist. 1985). Therefore,if
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petitionersprevailon theissueof failure to properlynoticethepropertyowners,theremaining
issuesaremooted.

ARGUMENTS

Threeof the petitioners raise the issueof inadequatenoticepursuantto Section39.2(b)of
the Act (415 ILCS 5/39.2(b)(2002)). PetitionerRunyondid not raisethe issue. The following
sectionwill summarizethe argumentsof Watson,Karlock, andtheCity. Next the Boardwill
summarizetheresponsesof the CountyandWasteManagement.

Watson’s ar2uments

Watsonfirst raisesthe issueof the standardof reviewto beusedby the Boardin deciding
if the noticerequirementsof Section39.2(b)of the Act (415 ILCS 5/39.2(b)(2002))weremet.
WatsonBr. at3. Watsonarguesthatthe Boardshouldusethede novostandardof reviewwhen
decidingif the CountyBoardhadjurisdiction. Watsonin thereplycites to GenevaCommunity
Unit SchoolDistrict No. 302 v. PropertyTax AppealBoard,695 N.E.2d561, 564 (2ndDist.
1998) in supportof Watson’sargument.WatsonReply at2. Watsonarguesthat Waste
Management’srelianceon LandandLakesv. PCB,319 Ill. App. 3d 41; 743 N.E.2d 188 (3rd
Dist. 2000)(Land andLakes)is misplaced. Id.

WatsonarguesthatWasteManagementfailed to serveRobertandBrendaKeller whoare
bothnamedon the authentictaxrecordsfor KankakeeCounty. WatsonBr. at5. Watsonargues
thatthe Kellerswerenot servedeitherby certifiedmail or personalserviceanddid not receive
prefiling noticeof the application. Id.

Watsonassertsthatpersonalserviceis completewhenthenoticeis deliveredto the
intendedrecipientin person. WatsonBr. at 7, citing Ogle County. Watsonnotesthat the Illinois
Codeof Civil Proceduredoesallow for a summonsto be servedby leavinga copy atthe placeof
abodewith amemberof the family undercertaincircumstances.WatsonBr. at 7-8, citing 735
ILCS 5/2-203(a)(2). Watsonconcedesthat theprefihing notice,in apollution control facility
sitingproceeding,is not a summons.However,as boththe Act andthe Codeof Civil Procedure
requirereceipt,Watsonassertsthat thetwo areanalogous.Id.

Watsonassertsthattheplain languageof Section39.2(b)of the Act (415 ILCS 5/39.2(b)
(2002))requiresthatappropriateservicemeansreceipt. WatsonBr. at8, citing OgleCounty.
Watsonmaintainsthat neitherBrendanorRobertKeller receivednoticeandboththeir affidavits
andtheir testimonyremainedconsistent.WatsonBr. at 8. Watsonarguesthatthe Kellers did
not receivenoticeby certifiedmail, personalservice,regularmail, registeredmail, newspaper,or
by posting. Id. The first timeMr. Keller foundout thatthe applicationhadbeenfiled was two
Saturdaysbeforethe public hearingsbegan;Watsonassertsthat thiswasthreemonthsafter the
Kellersshouldhavereceivednotice. Id.

WatsonarguesthatWasteManagement’sattemptsto personallyservethe Kellers four
daysprior to the deadlinefor serviceunderSection39.2 of the Act (415ILCS 5/39.2(b)(2002))
wereunreasonable.WatsonBr. at 10. Watsonpointsto ESGWattsv. SangamonCountyBoard
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PCB 98-2 (June 17, 1999)(ESG Watts) to support this argument.Watsonassertsthat attempting
servicefour daysbeforethe deadlinewasnot reasonablein ESGWattsandit is not reasonable
here. Id. Further,theattemptsto servethe Kellerswereall madeon weekdaysandexceptfor
two attemptsoccurredduring regularworkinghours. WatsonBr. 10. Watsonpointsout theMr.
Joneshimself testifiedthat he generallyhasbetterluck servingpeopleafter~ in the evening. Id.
In additionno otherattemptsweremadeto contactor find the Kellers sothat theycould be
personallyservedandWatsonarguesthe Boardshouldfind WasteManagement’sattemptsat
serviceunreasonable.WatsonBr. at 10-11.

Watsonarguesthatthe certifiedreceiptpresentedatthe siting hearingwhich is an
“allegedunclaimedcertifiedletteraddressedto RobertKeller” shouldnot havebeenadmittedto
evidence.WatsonBr. at 11. Watsonarguestherewasno foundationfor the evidenceandthe
evidenceis simply a certifiedmailing with no actualevidenceof everbeingmailed,andhasa
checkthat letterwasunclaimed. Id. In anyeventWatsonarguesthat the certifiedmailing
receiptis not evidenceof attemptedserviceon BrendaKeller. WatsonBr. at 12.

Watsonassertsthat the recordcontainsno evidencethat eitherof the Kellerswas
recalcitrant;thereforepostingwasnot valid service. WatsonBr. at 12. Watsonconcedesthatthe
Boardhasdecideda line of caseswhichwould seemto be anexceptionto the absolutereceipt
requirementof Section39.2(b)of the Act (415 ILCS 5/39.2(b)(2002)). Id. This limited
circumstanceis wherea recalcitrantpropertyownerattemptsto frustratethe sitingprocessby
attemptingto avoid service. Id., citing ESGWatts. This exceptionis not applicablehere,argues
Watson,as neitherof the Kellersattemptedto avoid service. Id. Watsonpointsto thetestimony
andaffidavitsof theKellers andMr. Jonesin supportof thefact that the Kellersdid not attempt
to avoid service.

Watsonmaintainsthatpostingis not inpersonserviceandpostingis not substitute
serviceunderthe Illinois Codeof Civil Procedure.WatsonBr. at 13. Watsonpointsout thatthe
Boardandcourtshaveneverdecideda casewherethepersonalservicerequirementsof Section
39.2(b)of theAct (415ILCS 5/39.2(b)(2002))was found to be satisfiedby postingnotice. Id.
Watsonassertsthatpostingservicedoesnot includeproofthatsomeoneactuallyreceivedthe
posting. Id. A postingcouldbe carriedawayby thewind or a person,arguesWatson. Id.
Watsonarguesthat evenif the Boardshould findpostingof serviceis sufficient, suchform of
serviceshouldnot be foundvalid in this instanceas no evidenceof recalcitrancecanbe found.
WatsonBr. at 13-14.

Watsonalsoarguesthat attemptsto serveby regularmail arenot sufficientto meetthe
requirementsof Section39.2 (b) of theAct (415 ILCS 5/39.2(b)(2002)). WatsonBr. at 14.
Thus,the attemptby WasteManagementto mail thenoticeis not sufficient, arguesWatson.

Karlock’s arguments

Karlockadoptstheargumentsof Watsonon theissueof noticepursuantto Section
39.2(b)of theAct (415 ILCS 5/39.2(b)(2002)). KarlockBr. at6. Karlocknotesbywayof
additionalargumentthatno attemptwasmadeto serveBrendaKeller eitherby registeredor
certifiedmail. Id. Instead,WasteManagementarguedatthesiting hearingthatpersonalservice
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wasattempted.Id. Karlock assertsthat the fact thatservicewas attemptedis ofno consequence
becausethe factsarethat theKellersdid notattemptto evadeservice.Karlock Br. at 6-7.
Karlock points to the testimony of the Kellers that theywerehomeandnot on vacation,going
abouttheirnormalbusinesson thedaysthattheMr. Jonesattemptedto servethem. KarlockBr.
at7.

Karlock’s reply

In reply, Karlockarguesthatthe County’sbrief “glossesover” thefailure to give required
noticeto BrendaKeller andWasteManagement’sbrief“missesthe crucialpoints”. Karlock
Replyat 2. Karlockpointsout thatWasteManagementseemsto first arguethatnoticesentby
regularmail is sufficient andthatpostedservice is sufficient. Id. However,Karlock assertsthat
the plain languageof Section39.2(b)of the Act (415ILCS 5/39.2(b)(2002))clearlyestablishes
that serviceby regularmail is not sufficient. Id. Further,Karlockpointsout thatthe casecited
by WasteManagement,to supportthe argumentthatpostingis sufficient(Greenev. Lindsey456
U.S. 444 (1982)(Greene)),dealswith the limited issueof noticesinvolving continuedpossession
by the ownerof thepropertyon which thenoticeis posted.KarlockReply at 2-3. Furthermore,
Karlocknotesthat thecourtfoundpostingnotto besufficientin Greene.Karlock Replyat 3.

Karlockalsoarguesthat the casecitedby WasteManagementfor thepropositionthat
certifiedmail noticeis completeuponmailing(Peopleexrel. v. $30,700U.S. Currencyeta!.,
199 Ill. 2d 142. 766 N.E.2d1084 (2002)($30,700U.S. Currency))is inapplicableto Brenda
Keller. KarlockReply at 3. The recordis clearandthe evidenceundisputedthatBrendaKeller
was not notifiedby certifiedmail, norwasthereanattemptto serveherby certifiedmail. Id.

Karlockarguesthat neitherthe CountynorWasteManagementdenythe failure to serve
BrendaKeller the requiredstatutorynotice. KarlockReply at4. InsteadKarlockassertsthat the
CountyandWasteManagement“makenumerousexcusesfor non-serviceandarguethatthe
Boardshouldacceptservicealternativesnot setforth in the statutesorapprovedby thecourts.”
Id. Finally, Karlock arguesthatWasteManagementmisconstrues“knowledge”with “notice”
andpointsout that the courtspecificallyrejectedthatpositionin Ogle County. Id.

The City’s Arguments

TheCity setsforth argumentthat four individualswerenot properlyserved. The
following discussionsummarizesthosearguments.

Notice to Merlin Karlock

The City arguesthatnoticewassentby regularmail to Mr. Karlock on July29, 2002.
City Br. at 3. The City assertsthat the recordis “bereftof anyevidence”that anyeffortswere
madeto personallyserveMr. Karlock. Id. The City assertsthatthe statutedoesnot allow for
serviceby regularmail andthereforepropernoticewasnot providedto Mr. Karlock. Id.

Notice to Richard J. Mehrer



10

TheCity assertsthatprefilingnoticewaspostedonthe doorof the residencein Chebanse
andMr. Mehrerwas the listedownerof the land. City Br. at3. Mr. Mehrer is deceasedandwas
deceasedat the time the notice wasposted;however, personal servicewas not made on Mrs.
Mebrerarguesthe City. Id. No attemptwasmadeto servetheheirsof Mr. Mehrerarguesthe
City andpostedserviceis not authorizedby Section39.2(b)of theAct (415 ILCS 5/39.2(b)
(2002)). City Br. at3-4.

Notice to Robertand Brenda Keller

RobertandBrendaKeller are listedon the authentictaxrecordsas ownersof property
within 250feetof theproposedexpansionandassuchwereentitled to noticepursuantto Section
39.2(b)of the Act (415 ILCS 5/39.2(b)(2002)),accordingto the City. City Br. at4. The City
arguesthatneitherwasservedeitherby certifiedmail or personallyandneitherreceivedprefiling
notice. Id.

The City’s Reply. The City arguesthatWasteManagementfailed to presentanyproof
that BrendaKeller wasservedin a fashionrequiredby Section39.2(b)ofthe Act (415 ILCS
5/39.2(b)(2002)).City Replyat 2. Further,the recordis clearthat the Kellersdid not evade
service. Id. The City alsoarguesthatWasteManagement’srelianceon Greeneis misplaced,as
WasteManagementis requiredto comply with the strict requirementsof Section39.2(b)of the
Act (415 ILCS 5/39.2(b)(2002)). City Replyat 3. Finally, theCity pointsout thatWaste
ManagementconcedesthatBrendaKeller was not servedby certifiedmail. City Reply at4.

County’s Arguments

The Countyarguesthat propernoticeto landownerspursuantto Section39.2(b)of the
Act (415 ILCS 5/39.2(b)(2002))wasprovided. County Br. at 1. The County answersthe
argumentsby the City as to the four landownersandtheargumentsof Karlock and Watson to the
Kellers. The following discussionwill summarizethe County’sarguments.

Serviceon Merlin Karlock

TheCountyarguesthat theaffidavits andsupportingmaterialsprovidedby Waste
Managementset forth thatMr. Karlockreceived,signedandreturneda certifiedmail receipton
July29, 2002. CountyBr. at2, citing C150-346. The Countyassertsthat obviouslysuchservice
is properunderSection39.2(b)of theAct (415 ILCS 5/39.2(b)(2002))as Mr. Karlockwas
notified20 daysprior to the filing of the application.CountyBr. at 2. The Countymaintains
thatanyargumentthat Mr. Karlockdid not receivepropernoticemustfail. Id.

Serviceon Richard J. Mehrer

The Countyassertsthat serviceon Mr. Mebrerwasalsoappropriate.CountyBr. at 2.
OnJuly25, 2002,noticewas sentto Mr. Mehrerthroughregularandcertifiedmail. CountyBr.
at 2, citing C150-346. Thecertifiedmail receiptwas signedandreturnedto WasteManagement
andWasteManagementthenattemptedto serveMr. Mebrerpersonallyalthoughthe signed
returnreceiptwassufficientaccordingto the County. CountyBr. at2, citing Countyof



11

Kankakeev. City of Kankakee, PCB 03-31,03-33,03-35(consld.) (Jan. 9, 2003)(Kankakee1);
DiMaggio v. Solid WasteAgencyof NorthernCookCounty,PCB 89-138(Jan. 11, 1990)
(DiMaggio);City ofColumbiav. Countyof St. Clair, PCB85-177(Apr. 2, 1986)(Columbia).
The CountyarguesthatWasteManagementwent“an extrastep” andservedMr. Mehrerby
postingnotice. CountyBr. at 3.

The CountyalsorefutestheCity’s argumentthatWasteManagementshouldhaveserved
the heirsof Mr. Mebrer. CountyBr. at 3. TheCountyarguesthat only Mr. Mehrerwas listedas
the ownerof the propertyonthe authentictax records. Id. The Countyarguesthat Waste
Management“againgoing aboveandbeyondits duty” attemptedto serveMrs. Mehrer. Id. The
certifiedmail receiptwas returnedunclaimed.Id.

Serviceon Robert and Brenda Keller

The Countyarguesthat theBoardshouldfmd the serviceon the Kellerswasproper.
CountyBr. at 3. The Countyarguesthat WasteManagementtried to servetheKellers thenotice
of intentto file ninetimes,consistingof five attemptsatpersonalservice,oneby certified
mailing, two by regularmail andpostingthe notice. Id. Theseattemptsat servicebeganon July
25, 2002,22 daysbeforethe applicationwas to befiled, accordingto the County. CountyBr. at
3-4. The Countypointsout thatthe Boardhasapprovedbeginningserviceattemptseightdays
prior to thenotificationdeadline. CountyBr. at4, citing Columbia.

The Countymaintainsthat the petitioners’relianceon Ogle County is misplacedas the
court in Ogle Countyspecificallyrelied on aSupremeCourt decisionin Avdich v. Kleinert 69
Ill. 2d 1, 370 N.E.2d504 (1977) (Avdich). CountyBr. at4. The Countyarguesthat the
SupremeCourt effectivelyoverruledAvdich in $30,700U.S. Currencyas the holdingrelatesto
statutorylanguagerequiringnoticeby “return receipt”. Id. The Countyassertsthat the Supreme
Court contrastedthe statutorylanguage“return receiptrequested”usedin $30,700U.S.Currency
with thestatutorylanguage“returnedreceipt”usedin Avdich andheldthat certifiedmail notice
is completewhenmailedif the statutorylanguageis “return receiptrequested”.CountyBr. at3-
4. Thus,the Countymaintainsthat Ogle County is inapplicable. Id.

The Countyarguesthat, evenif theBoardrelieson OgleCounty, the facts of this caseare
clearlydistinguishablebecausein OgleCountythe applicantdid not mail therequirednotice
until threedaysprior to the notificationdeadlinecomparedto the eight dayshere. CountyBr. at
5. Furtherthe CountydistinguishesOgleCountybecausethepropertyownersactuallysigned
thereturnedreceiptsafterthenotificationdeadline,while in this instancethe Kellersdidnot sign
their notice. Id. The Countystatesthatthe courtin Ogle Countyrefusedto speculateon howit
would rule if thenoticeshadnot beensigned. Id.

The Countynextarguesthat, afterthe Boardandcourt’s decisionsin Ogle County,the
Boardfoundthattherequirementsof Section39.2(b)of the Act (415 ILCS 5/39.2(b)(2002))
couldby met throughconstructivenotice. CountyBr. at 5, citing ESGWatts. The County
quotesthe Board’slanguagein ESGWatts,whichindicatesthatif the propertyownerrefuses
serviceprior to thenotificationdeadline,the ownermaybedeemedto be in constructivenotice.
Id. TheCountyassertsthatthe factsof this caseestablishthatthe Kellerswereprovided
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constructivenoticebecausetheKellerswereprovideda certifiednoticeon July 25, 2002,two
noticesweresentby regularmail, five attemptsatpersonalserviceweremade,andfinally a
noticewaspostedon their door. CountyBr. at 5-6. The Countymaintainsthat all of these
attemptsprovidedconstructivenoticeto theKellers thatan applicationwas to befiled. County
Br. at6.

The Countyalsoassertsthatthe evidenceestablishesthat theKellers did refuseservice.
CountyBr. at 6. The Kellersneverattemptedto pickup the certifiedletterandwere
“conveniently”not homeon the five attemptsto personallyservethe Kellers,arguesthe County.
Id. The Countyalsostatesthat the Kellers“allegedly” did not seethe noticeaffixed to the door
andneversawthenoticessentby regularmail. Id. The Countyassertsthatthe fact thatthe
certifiedletterwasmarkedunclaimedratherthanrefusedmakesno difference,as thereis no
logicaldistinctionbetweenapropertyownerwho refusesa certifiedletterandonewho simply
fails to pickup acertified letter. Id. The Countyarguesthat consequentlythe Kellersshouldbe
treatedthe sameas someonewho refusesto acceptacertified letterandbothshouldbe subjectto
constructivenotice. Id.

Finally, the Countychallengespetitioners’ assertionthatbecausethe noticewasnot sent
to Mrs. Keller, the noticewas inadequate.CountyBr. at 7. TheCountycitesto Wabashand
LawrenceCountiesTaxpayersandWaterDrinkersAssociationv. PCB, 198 Ill. App. 3d 388,
555 N.E.2d 1081 (5th Dist. 1990)(Wabash)to supportthe County’sproposition. CountyBr. at
7. TheCountyarguesthat in that casethe courtheldthatnoticeprovidedto only oneproperty
owner,eventhoughmorethanonewas listedon the authentictaxrecords,was sufficient. Id.
Thus,the Countymaintainsthat noticeto onlyMr. Keller only, andnot to Mrs. Keller, was
sufficient. Id.

Waste Management’sArguments

WasteManagementarguesthat the CountyBoard’sfactualdeterminationthatWaste
Managementeffectedserviceon all recordpropertyownersin accordancewith Section39.2(b)
of theAct (415 ILCS 5/39.2(b)(2002))shouldbereviewedby theBoardusingthe manifest
weightof the evidencestandard.WMII Br. at 9, citing LandandLakes. WasteManagement
assertsthatthe evidencedemonstratesthatthe noticewas providedpursuantto Section39.2(b)of
the Act (415 ILCS 5/39.2(b)(2002). WMII Br. at11. WasteManagementanswersthe
argumentsby theCity as to the four landownersandtheargumentsof KarlockandWatsonto the
Kellers. The following discussionwill summarizeWasteManagement’sarguments.

Serviceon Merlin Karlock

WasteManagementarguesthatthe recordestablishesthat Mr. Karlockwasmailednotice
by certifiedmail andcertifiedmailreceiptcardwas signedfor Mr. RandyL. Wegeron July27,
2002. WMII Br. at 11,citing C208-346. WasteManagementarguesthatthe law is well settled
that serviceis not defectiveif someoneotherthanthe propertyownersignsthe certifiedmail
receipt. WMII Br. at 11,citing DiMaggio andColumbia. WasteManagementstatesthatthe
original certifiedmailing slip andthereceiptcardwereinspectedby Mr. Karlock’s attorneyat
the sitinghearing. WMII Br. at 11-12. WasteManagementfurtherstatesthat Mr. Karlock has
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notchallengedthenoticesincethosematerialwere inspectedat thesitinghearing. WlVllI Br. at
12.

Serviceon Richard Mehrer

WasteManagementarguesthatpersonallyservingsomeonewho is deceasedis
impossibleand in this instanceMr. Mehrer is deceased.WMII Br. at 12. WasteManagement
arguesthat servicewas effectedhowever,becausethe noticeof filing wasmailedcertifiedmail
returnreceiptrequested.Id. Suchmailing is sufficient accordingto WasteManagement.Id.

Serviceon Robert and Brenda Keller

WasteManagementarguesthat the evidenceestablishesthatservicewas effectedon the
Kellersby certifiedmail, regularmail andpostedservice. V/MIT Br. at 12. WasteManagement
arguesthat noticewassentto RobertKeller on July 25,2002,via certifiedmail. WMII Br. at 13.
Eventhoughthe certifiedmail receiptwasreturnedunclaimed,WasteManagementarguesthat
pursuantto $30,700U.S. Currencyserviceby certifiedmail wascompleteon July25, 2002. Id.
WasteManagementalsoarguesthatserviceby regularmail wascompleteon July 29, 2002,
becausethe Board’sproceduralrulesat 35 Ill. Adm. Code 101.300(c)presumesreceiptwithin
fourdaysof mailing. Id.

WasteManagementstatesthat a Mr. Joneswashired to personallyservetheKellersand
Mr. Jonesattemptedto servetheKellerson five separateoccasions.WMII Br. at 13. On one
attemptan unidentifiedwomanansweredthe doorbut would not acceptservice,accordingto
WasteManagement.WMU at 14. Mr. Jonestold the womanhewouldtry lateranddid so;
however,no onewas home. Id. On the fifth attempt,Mr. Jonespostedthenoticeon the door.
Id.

WasteManagementarguesthat, prior to Mr. Jones’testimonyat thesitinghearing,the
recordcontainedno informationthatthe noticewas postedon the door. WMII Br. at 14.
However,WasteManagementassertsthat Mr. Watson’sattorneyknewthenoticewas postedon
thedooras is evidencedby the motion to declarejurisdictioninsufficient,which statedthatthe
“Kellers did not observethe noticeposted‘on thedoor ofthe Keller’s [sic] home”. Id. Waste
Managementarguesthat the evidence“strongly supportsthe conclusionthatthe Kellerssawthe
noticeandconveyedthat information” to Mr. Watson. Id.

WasteManagementconcedesthat theBoardhasyet to addressthe issuewhetherthe
postingof noticeconspicuouslysatisfiesthe requirementsof Section39.2(b)of theAct (415
ILCS 5/39.2(b)(2002)). WlvllI Br. at 14. WasteManagementassertsthat theU.S. Supreme
Courthas“recognized”thatpostednoticeis acceptableparticularlyfor proceedingsinvolving
property. Id., citing Greene.WasteManagementquotesthe U.S. SupremeCourtwhich states
that“short ofpersonalservice... postingnoticeon the doorof aperson’shomewould in many
orperhapsmost instances”beacceptable.WMII Br. at 15, citing Greene.

WasteManagementchallengesthe credibilityof the Kellersandarguesthecredibility of
their statementsthattheydid not receivenoticeby anymanner. WMII at 15. Waste
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Managementpointsto allegedcontradictionsin thetestimonyof theKellers to supportthe
challenge.V/Mu Br. at 15-17. WasteManagementarguesthat the lackof credibility ofthe
Kellersdistinguishesthis casefrom Ogle CountyandESGWatts. WMII Br. at 17.

Constructive Notice

WasteManagementarguesthat evenif theBoardwereto determinethatMr. Mebrerand
the Kellersdid not receiveactualnotice,Section39.2(b)of the Act (415ILCS 5/39.2(b)(2002))
maybesatisfiedby constructivenotice. WMII Br. at 18. WasteManagementarguesthata
“long line” of Boardcaseshasheldthat actualreceiptofnotice is not required. V/MIT Br. at 18.
For example,in Columbia,WasteManagementarguesthe Boardfound that the “causeto be
served”languageof Section39.2(b)of the Act (415ILCS 5/39.2(b)(2002))doesnot absolutely
requireeverypartyactuallyreceivenotice 14 daysprior to the applicationbeingfiled. Id. ‘Waste
Managementarguesthat additionalBoardcasesestablishthat theColumbiadecisionis not
limited to caseswherethereareattemptsat refusalor deliberateavoidance.Id.

WasteManagementalsocites$30,700U.S. CurrencycaseandarguesthatOgle County
was overturnedby theSupremeCourtsdecisionin thatcase. WMII at 19. WasteManagement
alsoarguesthat the Columbialine of decisionsby theBoardis consistentwith $30,700U.S.
Currency. Id. WasteManagementfurtherpointsout that in Ogle Countythe court specifically
statedthat the courtwas expressingno opinionwhetherthepotentialrefusalto acceptnoticemay
be heldto be constructivenotice. V/MIT Br. at 19.

Basedon the $30,700U.S. Currencyandthe Board’sprior decisionsin theColumbialine
of cases,WasteManagementarguesthat Mr. Mehrerandthe Kellershadconstructivenoticeof
the filing of the application. V/MIT Br. at 21.

WasteManagementarguesthat the attemptsto servethe Kellerswerediligent. WMII Br.
at21. WasteManagementarguesthat bothpersonalserviceandcertifiedmail wereattemptedto
effectuateserviceon theKellerswhenonly onetypeof serviceis necessary.Id. Mr. Jonesmade
multipleattemptsandwhenhe encounteredthe unidentifiedwomanMr. Jonesinformedher he
wouldreturn. Id. WasteManagementarguesthatthe Kellerseitherchosenot to be homeor
failed to answerthedoor whenMr. Jonesreturned,thusevadingservice. WMII Br. at22.

Finally WasteManagementarguesthatthe attemptsto servetheKellerswereinitiated
sufficiently in advanceof filing. WMTI Br. at 22. WasteManagementassertsthat servicemust
beinitiated in advanceof thenotificationdeadlineto reasonablyexpectthat receiptwill be had
prior to thenotificationdeadline. Id. WasteManagementarguesthat attemptsatpersonal
serviceweremade18 daysin advanceof filing andcertifiedmail wasmailed22 daysandthe
argumentsby petitionerthatthiswasnot soonenoughis wrong. Id. Further,Waste
Managementarguesthat readingESGWattsto holdthatpersonalserviceinitiated four daysin
advanceof thedeadlineis insufficientis an incorrectreadingof ESGWatts. WMII Br. at23.

DISCUSSION
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Theissueof whetheror not propernoticeto landownerswas providedunderSection
39.2(b)of theAct (415 ILCS 5/39.2(b)(2002))is a thresholdissuein a pollution controlsiting
appealto theBoard. If propernoticeprocedureswerenot followed,thenthe Countylacked
jurisdictionto hearthesiting appeal.The following discussionanalyzesthe lawandreviewsthe
relevantargumentsof theparties. TheBoardthenmakesfindings basedonthe analysisand
review.

WatsonandWasteManagementdisagreeon the standardofreviewtheBoardshoulduse
in decidingthe issueof whetheror notpropernoticewas providedto the propertyowners.
Failureto meetthestrict noticerequirementsof Section39.2(b)of the Act (415 TLCS 5/39.2(b)
(2002))diveststhe CountyBoardofjurisdiction to hearthe matter. Ogle County. The law is
well settledthatwhenreviewinga questionof law the reviewingcourt shouldusethede novo
standardof review. SeePanhandleEasternPipeLine Companyv. TEPA,314 Ill. App. 3d 296,
734 N.E.2d 18, 21(4thDist. 2000). Although WasteManagementassertsthatthe Boardshould
reviewtheCountyBoard’sdecisionregardingthe issueof thesufficiencyof the noticeusingthe
manifestweightof the evidence,the Boarddisagrees.Clearlywhetheror not the CountyBoard
hadjurisdictionis aquestionof lawandthereforethe Boardwill usethe denovostandardof
review.

Theplain languageof Section39.2(b)of the Act (415 ILCS 5/39.2(b)(2002))requires:
“No laterthan14 daysbeforethe dateon which the countyboard.. . receivesa requestfor site
approval,the applicantshallcausewritten noticeof suchrequestto be servedeitherin personor
by registeredmail, returnreceiptrequested,on the ownersof all propertywithin. . . within 250
feet in eachdirectionof the lot line of the subjectproperty,saidownersbeingsuchpersonsor
entitieswhich appearfrom the authentictax recordsof theCounty in which suchfacility is to be
located.” The legislaturehasprovidedclearandpreciselanguageto the Boarddetailingwhat
stepsan applicantmusttake to providenotice. Section39.2(b)of theAct (415ILCS 5/39.2(b)
(2002))hasthreedistinct elements.First, propertyownerslistedon the authentictaxrecords
mustbe servednotice. Second,propertyownerswho own propertywithin 250feetof thelot line
of the proposedfacility mustbe notified. Third, serviceon thosepropertyownersmustbe
effectuatedusingcertifiedmail returnreceiptor personalservice. In settingforth theseelements,
the legislaturebalancedthe right of affectedcitizensto beinformedwith the necessityof siting
landfills in Illinois. The Boardtodayappliesthe plain languageof thestatuteto determineif Mr.
Keller, Mr. Mehrer,Mr. Karlock, andMrs. Keller wereproperlyservednotice.

WasteManagementarguesthatboth “posting” noticeandnoticeby regularmail was
sufficientnoticeof animpendinglandfill sitingapplication. However,theAct envisionstwo and
only two typesof service: personalorcertifiedmail returnreceiptrequested.Therefore,the
attemptsby WasteManagementto servepropertyownersby methodssuchas sendingnoticeof
anapplicationby regularmail and“posting” noticearenot authorizedby theplain languageof
Section39.2(b)of the Act. 415ILCS 5/39.2(b)(2002). WasteManagementcites onecase
(Greene)on the issueofpostingnoticeas a meansof service;however,the UnitedStates
SupremeCourt foundin Greenethat postinga noticewas insufficienteventhoughthe statuteat
issuespecificallyallowedfor posting. The Boardhasreviewedthe caselawandcan find no case
wherepostingnoticewas adequatein placeof personalserviceexceptpursuantto specific
statutorylanguage.Therearestatuteswhichallow for noticeto be posted.See65 ILCS 5/11-
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not sentanoticeby certifiedmail. TheBoardfinds that simplysendinga certified letterto her
husbandis not sufficient to fmd that Mrs. Keller hadconstructivenotice.

The CountyalsoarguesthatunderWabash,serviceon onlyoneof thepropertyowners
listedon the authentictaxrecordsis sufficientpursuantto Section39.2(b)of theAct (415ILCS
5/39.2(b)(2002)). The Boarddisagreeswith the County’sbroadreadingofWabash. In Wabash
thecourt foundthat only oneheir receivednoticeandthat was sufficient; however,only that heir
was listedby nameandaddresson the taxrecords.Thus,the courtfoundthat the applicant
notified the ownerof the propertyappearingfrom the authentictaxrecord. Wabashat198 Ill.
App. 3d at390, 555N.E.2dat 1084. The Boardhasalsorecentlydeterminedthat notificationof
only oneowneris sufficient. In Kankakee1 the Boarddeterminedthat notifying only oneof
severalownerswassufficientwhentheauthentictaxrecordswerecontradictory. SeeKankakee
.i. (appealpending).Both WabashandKankakee1 areclearlydistinguishablefromthis case.
The Boardfinds thatMrs. Keller is undisputedlyan ownerlistedon the authentictaxrecordand
consistentwith WabashandKankakee1 is entitledto notice.

In summary,theplain languageof the statuteestablishesthatMrs. Keller wasnot
properlyservednoticepursuantto Section39.2(b)of the Act. 415 ILCS 5/39.2(b)(2002).
Therefore,becausethenoticerequirementsare to be strictly construed(seeBrowningFerris
Industriesof Illinois v. PCB, 162 III. App. 3d 801, 805, 516N.E.2d804, 807 (5thDist. 1987)),
the Countylackedjurisdiction to reviewthe sitingapplication.

CONCLUSION

The issueof whetheror not propernoticeto landownerswasprovidedunderSection
39.2(b)of the Act (415 ILCS 5/39.2(b)(2002))is athresholdissue. Failure to providenotice
underSection39.2 of theAct (415 ILCS 5/39.2(b)(2002))diveststhe CountyBoardof
jurisdictionin this landfill siting appeal. After acarefulexaminationof therecordandthe
argumentspresentedby the partiesthe Boardfinds thatpropernoticewasnotprovidedto Brenda
Keller andthe Boardwill vacatethe decisionofthe Countyfor lack ofjurisdiction. The Board
further finds thatthe serviceon Mr. Keller, Mr. Mebrer,andMr. Karlockwas effectuatedusing
certifiedmail returnreceipt. Since,theBoardhasfound that the CountyBoardlacked
jurisdictionto reviewthesiting application,the Boardneednotaddresstheremainingissues
regardingfundamentalfaimessandthecriteriaraisedby theparties.

ThisopinionconstitutestheBoard’s findingsof fact andconclusionsoflaw.

ORDER

The BoardvacatestheKankakeeCountyBoard’sJanuary31, 2003decisiongrantingan
applicationfor expansionof apollutioncontrol facility ownedandoperatedby Waste
Managementof Illinois, Inc. for the facility locatedin KankakeeCounty, Illinois.

IT IS SO ORDERED.



18

Section41(a)oftheEnvironmentalProtectionAct providesthat final Board orders may
be appealeddirectly to the Illinois Appellate Court within 35 daysaftertheBoardservesthe
order. 415 ILCS 5/31(a)(2002));seealso35 Ill. Adm. Code 101.300(d)(2),101.906,102.706.
Illinois SupremeCourtRule 335 establishesfiling requirementsthat applywhenthe Illinois
AppellateCourt,by statute,directlyreviewsadministrativeorders. 172 Ill. 2d R. 335. The
Board’sproceduralrulesprovidethat motionsfor theBoardto reconsideror modify its final
ordersmaybe filed with the Boardwithin 35 daysafterthe orderis received. 35 Ill. Adm. Code
101.520;seealso 35 Ill. Adm. Code 101.902,102.700,102.702.

I, DorothyM. Gunn,ClerkoftheIllinois PollutionControl Board,certify thattheBoard
adoptedthe aboveopinionandorderon August7, 2003,by avoteof 7-0.

DorothyM. Gunn,Clerk
Illinois PollutionControl Board


